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Defendant was convicted in the Cirenit
Court, Dane County, Michael B, Torphy, .1,
of intentionally filing false and fraudulent
Wisconsin individual income tax returns with
intent to evade the income tax and intention-
ally coneealing property upon which levy was
authorized with the intent to ovade the col-
lection of taxes, and he appealed. The Court
of Appeals, Roggensack, J.. held that: (1)
statute allocating to the State burden of es-
tablishing a defendant’s competeney to stand
trial by elear and eonvineing evidence did not.
violate defendant’s due process or equal pro-
teetion rights; (2) evidenee was sulficient (o
support convictions; (3) trial court’s deciding
not to consider defendant’s pro se objection
to venue was not error: (4) defense counsel's
trial strategy was not ineffective assistanee;
(5) trial court’s denial of attorney’s motion o
withdraw was not abuse of diseretion; and ()
trial court. properly applied defendant’s $11.-
129 payment to eivil fraud penalty, rather
than principal ;unount. of delinquent. tax,

Alfirmed.

1. Criminal Law 1139
Court o Appeals reviews challenges to
the sufficiency of the evidence necessary to
support a verdiet de novo, applying the samo
standards-as the eirenit conrt.
2. Criminal Law SS1144.13(3, 5), 1159.2(7)
Court of Appeals will nol reverse a ver-
thict unless, considering all eredible evidenes
and reasonable inferences therefrom in the

light most. favorable (o the State, there is no

T Petition for Review denied.
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eredible evidence to sustain a finding of gniitlt Lkﬁmﬁj&ﬁm&i

beyond 2 reasonable  doubt.  W.SA.S

S05.14(1).

3. Criminal Law &=11340(3)

Court of Appeals reviews challenges to
the constitutionality of a statute without tlef-
erence to the deeision of the civenit court,

4. Criminal Law 715

Whether counsel's actions constitute in-
effective assistance is a mixed question of law
and fact. 11.S.C.A. Const.Amend. 6.

5. Criminal Law ¢=1158(1)

Cirenit court’s findings of fact will not he
reversed, unless they are clearly erroncous.
W.S.A. ROATT(2).

6. Criminal Law <=1134(3)

Ultimately whether counsel's conduet vi-
olated defendant’s vight to effeetive A8sis-
tance of counsel is a legal determination,
which Court. of Appeals decides without def-
erence to the eirenit conrt.  US.CLA. Const,
Amend. 6.

7. Criminal Law &641.10(2)

Whether a factual basis exists for ap-
pointing new counsel is within the discretion
of the eirenit court.

8. Criminal Law ¢=1147

When reviewing a diseretionary decision,
the Court. of Appeals examines the record to
determine i the eirenit. court, logrieally inter-
pmreted the faets, applied the proper legal
standard, and used a demonstrated rational
process to reach a conelusion thal a reason-
able judge conld reach.,

2 Constitutional Law c=250.2(1 ), 268.2(2)
Criminal Law &=625.15

Statute allocating to the State hurden of
establishing o defendant’s competeney o
stand trial by elear and convineing evidence
did not. violate due process or equal protee-
tion rights of defendant. who mmintained he
was compelent {o stand trial on tax evasion
charges.  ULS.C.A. Const.Amend. I4; W.S.A.
O71.14(D(h).

YD?//wwywvwmmeww

NEIN]

SRR

o730 |



646 Wis.

10. Constitutional Law &UR(3)

In a facial challenge to the constitution-
ality of a statute, the challenger must estab-
lish, beyond a reasonable doubt, that there
are no possible applications or interpreta-
tions of the statute which would be constitu-
tional.

11. Constitutional Law =209, 211(1)

Generallv. the equal protection clause
prohibits diserimination based on certain in-
vidious elassifieations. but it does not, in and
of itsell, create substantive rights,  L.S.CLA.
Const. Amend. 14,

12. Mental Health ¢=132

Defendant in a eviminal trial has a fun-
damental right not to be tried when incompe-
tent.,

13. Mental Health =432

Defendant cannot be tried unless he has
sufficient present ability to consult with his
lawyer with a reasonable degree of rational
understanding and a rational as well as factu-
al understanding of the proceedings against
him., W.S.AL 971.13(1).

14. Constitutional Law ¢=268.2(2)

While competence to stand teial in a
eriminal proceeding is a fundamental right
requiring due process protections, it is not
the only fundamental right al issue in a
competency proceeding; a defendant who is
adjudicated incompetent to stand trial may
be deprived of his liberty. U.S.C.A. Const.
Amend. 14,

15. Constitutional Law ¢=255(1)

Deprivation of liberty for any purpose
iimpinges on a fundamental right. U.S.C.A.
Const.Amend. 14,

16. Constitutional Law &=268.2(2)

When a defendant in a competeney pro-
ceeding asserls his fundamental right to lib-
ertyv, the trial is to the court and the State
has the burden of proving incompetencey by
clear and convineing evidence before it ean
deprive a defendant of his liberty, W.SA,
971.14¢H(h).

17. Criminal Law &=625.10(1)

There is no fundamental vight to specify
the exact procedures which a State must use
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during a competency proceeding; therefore,
it is within a State's purview to establish the
specifiec procedures to be used, so long as
they are sufficiently protective of the right
not. to be criminally tried while incompetent.
U.S.C.A. Const.Amend. 14.

18. Criminal Law &625.15

If a defendant maintains he is incompe-
tent or stands mute, the State bears the
burden of proving competency by the greater
weight of the evidence, and if a defendant
maintaing he is competent, the Stale bhears
the burden of proving he is incompetent. by
clear and convineing evidence.

19. Constitutional Law €=268.2(2)
Criminal Law &625.15

For the class of defendants who are
competent and assert their fundamental right
to liberty, the burden of proof allocated to
the State by statute governing competency
proceedings during eriminal prosecutions is
clearly constitutional. W.S.A. 971L.14(4) (D).

20. Constitutional Law €=268.2(2)
Criminal Law ¢=625.15

Statute alloeating to the State burden of
establishing a defendant’s competeney to
stand trial by clear and convincing evidence
is narrowly tailored to achieve the State’s
interest in prosecuting competent eriminal
defendants and in restoring the competency
of those who are incompetent as scon as
practicable, while being sufficiently protec-
tive of a defendant’s fundamental right to
liberty, when he asserts his competency and
an incompetent defendant’s fundamental
right not to be tried while incompetent.
ILS.CA. Const.Amend. 14; W.S.A.
971.14(4)(h).

21. Taxation &1103

Ividence that defendant vouched for
truthfulness of tax returns on which he indi-
cated he had zero income and that he had
income for the years covered by the returns
was sufficient to establish that defendant
made false statements on his tax returns.
W.S.A. T1.83(2)(h)1.
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22, Taxation ¢=1103

Fvidence that defendant purchased «
truck and furnitine usings corporation as -
chaser and owners of itlems was sufficient. to
establish that defendant. concoaled property
to evade levy for faxes due. WSA.
T1.83(2)(1h)3.

23. Criminal Law &611.10(3)

Trial court’s deciding not to consider
defendant’s pro se objection to venue of pros-
ecition for concealing property o avoid tax
levy was not. error, where defendant, wins
represented in the proceedings hy counsel,

24 Criminal Law e=611.10(3)

While a defendant has a constitutional
right to hoe represented ab trial, he has no
constitutional right to concurrent self-repre-
sentation and representation by counsel.

25. Criminal Law &=1033.2

Defendant waived appeal of elaim that
venue was improper in his proseeution for
concealing property to avoid fax levy, on
grounds that there was no cvidence that
property at issue was ever loeated in cotinty
where trial court, sat, where defendant, lailed
to bring his concerns  about, VOenue
charges to the attention of [rial
through counsel. W.S.A. 71 .83(2)(1)3.

aned
conrt

26. Criminal Law ¢=641.13(1)

To prove deficient performance, a defen-
dant must establish that his or her counsel
made errors so serious that counsel was not
functioning as the “counsel” guaranieed the
defendant by the Sisth Amendment.
U.S.C.A. Const.Amend. 6.

27. Criminal Law €=641.13(1)

Defendant must overcome 2 st rong pre-
stnption that his or her connsel aeted rea-
sonably within professional norms, U.S.C.A.
Const.Amend. 6; W.S.A. Const. Arl. 1, § 7.

28. Criminal Law ¢=641.13(1)

To satisfy the prejudice prong of test
applied to claim of ineffeetive assistance ol
counsel, a defendant usually must show that
counsel’s errors were serious enough to ren-

der the vesulling  conviction unreliable.
US.CA. Const.Amend. 6: W.SA. Const.
Art. 1,8 7. :

29, Criminal Law LI

Defense counsel’s devisions Lo arge Lhat,
defendant. did not. intentionally file a false tax
return and to forgo defenses which were not
supported hy eredible evidenee wore strato-
gie decisions, not ineffective assistiance of
counsel.  ULS.C.A. Const.Amend. 6: W.S.A.
Const. Arl. 1, § 7. WSA. TLRIZ2)IN1.

30. Criminal Law &=611.13(5)

Defense counsel was not. ineffeetive in
failing to revisit. competency issue afler e
et court. found  defendant, compelent. (o
stand Lrial on tax evasion charges, where
there was no new evidenee coneerning defon-
dant’s compelener between that Nndling and
the trial.  ULS.C.A. Const. Amend. 6.

31. Criminal Law e=641.13(2.1)

Attorney was not ineffective in failing to
renew his motion to withdraw as defendant’s
counsel in  prosecution on  tax evasion
charges, where trial eourt said it would re-
consider its decision on issue, if substitute
counsel became available, and there was Ho
evidence that substitute counsel wias ever
available in a timely fashion that would have
obviated  the need  for further  delays.

US.C.A. Const.Amend. 6.

32, Criminal Law C=641.10(1)

Sixth Amendment. guarantee of assis-
tance of counsel includes a qualified right to
representation by counsel of the aceused's
choice.  ULS.C.A. Const.Amend. 6,

33. Criminal Law &=1134(3)

In evaluating whether the cireuit court
properly denied atlorney’s motions for with-
drawal and substitution of counsel, Court of
Appeals addresses three considerations: (1
the adequacy of the court’s inquiry into «
defendant’s complaint; (2) the timeliness of
the motion; and (3) whether the alleged eon-
fliet between a defendant and his attorney
was so great that it likely resulted in a total
lack of communication that prevented an ade-
quate defense and frustrated a fair presenta-
tion of the case. U.S.C.A. Const.Amend. G,

31 Criminal Law 041.10(2)

If a defendant repeatedly makes re-
quests for change of counsel without present-
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ing evidence of the attorney's incompetency
or of conflict, the ¢ireuit court may summari-
v conclude, without. a full inquiry. that the
request is merely a ploy to disrupt the trial
PrOCOSS.

35, Criminal Law &611.10(2)

To warrant substitution of appointed
eounsel, a defendant nmst show good canse,
such as conflict of interest, a complete break-
down in communication or an irreconcilable
conflict. which leads to an apparently unjust
verdiet.

36. Criminal Law <=641.10(2)

Mere disagreement over trial strategy
does not constitute good cause to require the
court to permit an appointed attorney to
withdraw.,

37. Criminal Law ¢&=641.8

Right to counsel cannot. be manipulated
to obstruet the processing of a case by the
courts or to inferfere with the administration
of justice. ULS.C.A. Const.Amend. 6.

38, Criminal Law &=593, 641.10(2)

When deciding whether to grant or deny
a request for substitution of counsel with the
associated request for continuance, the cir-
cnit court must balance a defendant’s consti-
tutional right to counsel of choice against the
societal interest in prompt and efficient ad-
ministration of justice. 1.S.C.A. Const.
Amend. 6.

39, Criminal Law &=641.10(2)

Factors to he considered in balancing
defendant’s constitutional right to counsel of
choice against. Lhe societal interest in prompt,
and efficient administration of justice include
the length of delay requested, whether theve
is competent counsel presently available to
try the case, whether other continuances
have been requested and received by the
defendant, the convenience or inconvenience
to the parties, witnesses and the court, and
whether the delay seems to be for legitimate
reasons or whether its purpose is dilatory.
US.C.A. Const.Amend. 6.

H0. Criminal Law &611.10(2)

Trial court’s conclusion that it would
consider appointed  attorney’s  motion  for

D s .
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withdrawal and substitution of counsel only if
public defender’s office found new counsel for
defendant charged with tax evasion was not
clearly erroneous, where defendant claimed
to have private counsel, even though nene
appeared at hearing.

41. Criminal Law ¢=611.10(2)

Denial of appoeinted attorney’s motion
to withdraw as counsel in tax evasion pro-
ceeding and private attorney’s motion for
substitution was not an abuse of trial court's
discretion, given history of delay in case.
nonmandatory nature of request for with-
drawal, defendant’s prior, unfounded claims
that he had secured alternative counsel, and
proximity to trial.

42, Criminal Law &=1208.4(2)

Validity and reasonableness of restitu-
tion is measured by how well it serves to
effectuate the State's objectives, including
rehabilitation, protection of the publie, and
making the victim whole.

43. Criminal Law ¢&=1208.4(2)

Trial court properly applied defendant’s
$14,129 payment to civil fraud penalty, rather
than the principal amount of delinquent tax,
in setting amount of restitution due as result
of defendant’s intentionally filing false and
fraudulent state income tax returns. W.S.A.
T1.74(15), T1.83(1)(b)1,

_lsaOn behalf of the defendant-appellant,
the cause was submifted on the briefs of
James M. Shellow and Craig W. Albee of
Shellow, Shellow & Glynn, 5.C. of Milwau-
kee.

_lspOn behalf of the plaintiff-respondent,
the cause was submitied on the briel of
James B Doyle, attorney general, William (.
Wolford, assistant attorney general, and Sal-
lv L. Wellman, assistant attorney general.

Before VERGERONT, ROGGENSACK
and DEININGER, JJ.

ROGGENSACK, J.

Leo Wanta appeals from his conviction of
two counts of intentionally filing false and
fraudulent. Wisconsin individual income fax
returns with intent to evade the income tax
due in violation of § TLS2XIN., StaTs., and
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four counts of intentionally concealing prop-
erty upon which levy was authorized with the
intent to evade the collection of taxes in
violation of § 7T1.8%2)(h)3. Wanta elaims that,
his conviction should he overlburned for the
following reasons: (1) Seetion 971.14(4)(1),
STATS,, uneonstitutionally requires prool’ of
incompetence by elear and convineing  evi-
dence when an accused claims he is compe-
tent: (2) the evidence does not. support his
convictions; (3) venne was improperly main-
tained in Duane County; (4) the ecireuit conrt
failed to give the Jury sufficient. instruetions
to afford him a fair trial; (5) he was denied
the effective assistance of counsel; (6) he was
denied counsel of his choice; and (7) he has
paid the amount owed. We conclude that no
appealable error was committed and there-
fore, we affirm,

BACKGROUND

In 1988, Wanta allegedly kept money he
received in the name of a corporation he
controlled, New Republic/USA Financial
Group, Ltd. (New Republie), and made pay-
ments from the corporate accounts for his
own benefit. The Department of Revenue
(DOR) suspected that Wanta used the New
Republic name to avoid ssscollection of out-
standing tax warrants against him for the
back taxes of Fallg Vending Company, »
company with which Wanta had heen associ-

ated in the carly 1980's. \'F:B.I.‘a'\‘\%*

DOR received Wanta's 1988 and 1989 state
tax returns in June 1991, The 1988 return
contained no entry for federal adjusted gross
income,  Wanta attached federal form 4868
Lo his state return, On line one of form 486K,
Wanta entered a “0” (o indicate his federal
tax Tiahility for 1983, Wanta's 1989 state tax
return contained a dash on the line designat -
ed as federal adjusted gross income. Wanta
and his wife signed all of the returns, indieat-
ing that the information was “true, correet
and complete.”

On May 8, 1992, the State charged Wanta
with two ('g)unt,.zrof__ﬁim false tax returns Lo
ovade 1988 :IWX(’S and with four

counts of contealing property upon which
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is now the Department of Heabith and Family
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levy was authovized. Prior to the prelimi-
nary hearing, because the issue of Wanta's
competency had heen raised, the court op-
dered competeney  evaluation which was
completed hy Dr, Parikh. At the first com-
petency hearing held on March 10, 1994,
Wanta asserted that he was competent. Dy,
Parikl’s report, which coneluded that Wanta
was competent, was presented, and both
Wanta's attorney and the State waived the
presentation of additional evidenee regarding
competency.  The cirenit. court found Wanta
competent Lo stand trinl.

On June 22, 1994, two woeoks prior to the
then scheduled trial date, Wanta's second
attorney, John Chavez, filed 3 motion to
withdraw as counsel. The court denied the
motion, reasoning that it would not release
Chavez until the court was certain that sue-
cessor counsel had heen seeured.

_LexzOn June 24, 1994, the court. ordered a
second competency evaluation, afier Chavez
filed a motion asserting that Wanta was un-
able to assist in his own defense. At the

second competeney hearing on July 13, 19494, X 'JT){U—I
Dr. David Mays coneluded {hat Wanta was (\\L ' \
imcompetent. DINays noted Wanta's gran- ’m\ L i
diose and unbeliovable aims and douhted —C.
whether Wanta could “trantn d his deln- g

sional disorder to the extent. that, h&Nsgible to
work with his attorney to provide a plaus
defense to present in court.” Because Wanta
agrain asserted that he was competent, the
court noted that. the State hore the burden of
proving his incompetence by clear and con-
vineing evidence,  The noxt. day the eomrt
found Wanta incompetent. and ordered him
committed to the Wisconsin Department, of
Health and Social Serviees (DUSS) ', pursu-
ant Lto § 971.14(5), Stars,

eYpoay
OF QM)
NA AT /

On November 4, 19M, the court held o
third hearing on competency, at which Wan-
ta again claimed he was competent:  Die
Mays again testificd thal, in his opinion Wan-
ta: was not competent. The court. again
found Wanta incompetent andontinued his

commitment.  On  Fehru: ¢3, 1995, the \ "

court held a fourth mpeleney  hearing, ?Gh
N v | i
\
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~ Prior to the hearing, the court, counsel for
the State and counsel for Wanta all had
received a report. from Dr. Lee, who had
Virecently examined Wanta. Both the State
2 and Wanta’s attorney waived the opportunity
to present additional evidence. Wanta con-
timed to maintain he was competent. Rely-
‘ging on an evaluation letter from Dr. Lee, who
Jwas of the opinion that Wanta could appreci-
~—2ate the charges against him, assist in his own
*;(h‘l'(\nsw. and il found guilty, understand the
consequenees, the court t':wllllmq7w=llal:1 com-
Mipetent to proceed to trial, thereby releasing
him from conumitment to DHSS.
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On May 2, 1995, the court heard another

U motion to withdraw filed by Chavez and a
A motion from Altorney Steven Fpstein condi-
tionally requesting to be substituted as Wan-

A

ta's counsel, if the cowrt would reschedule the
trial date to give Fpstein time to prepare.,
The court denied both motions.

On May R 1995, Wanta’s four-day trial
commenced. DOR agent Dennis Ullman tes-
tified for the State. Using a simple method
of showing actual payments to or on behalf of
Wanta from a New Republic bank account,
Ullman demonstrated that Wanta had tax-
able income in 1988 and 1980, Wanta was
He testified that
he never intentionally filed frandulent tax
returns; that he had no income hetween 1986
and 1989, but survived by borrowing money
and selling personal property; that money
received and vehicles purchased were fo
;_U business: e was not a resident of Wis-
. —Lonsin i nd that he was not liable for
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Lthe only defense witness,
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the owner ¢ the company. Wanta's testimo-
ny also pdeluded grandiose and unbelievable
claims

)
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On November 20, 1995, the court sen-
tenced Wanta to two years in prison on
Counts 3 through 6, to run | gesconsecutively,
for a total of eight years and imposed a six-
year conseeutive probation sentence on
Counts 1 and 2. On June 3, 1996, the court
ordered Wanta to reimburse the State Public
Delender $4,167.64 for the cost of legal rep-
resentation. The court also ordered Wanta
to pay restitution of $24,900.91, which did not
include Wanta's payment of $14,129 applied |
to a civil fraud penalty. On January 23,
1998, the court reduced the total restitution
to $1-1,128.10 becanse the original amount
erroncously ineluded interest. The court de-
nied Wanta's pnsL('nnvieLion motions, and this.

appeal followed, SQQ, E\{ H - WIS !
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Standard of Review.

[1,2] This ease presents several ques-
tions reviewed under various standards. We
review challenges to the sufficiency of the
evidence necessary to support a verdict de
novo, applying the same standards as the
cireuit court.  Lisa R.P. v Michael J.W., 210
Wis.2d 132, 140, 5656 N.W.2d 179, 183 (Ct.
App1997).  We will not reverse a verdiet
unless, considering all eredible evidence and
reasonable inferences therefrom in the light
most favorable to the State, there is no eredi-
ble evidence to sustain a finding of guilt
beyond a regsonable doubt. See § 805.14(1),
Ivo i .

OV AR LS WP ca\y
s to J

[31 In contrast, we review challenge
the constitutionality of a statute without def-
erence to the decision of the circuit court.
State v. Smith, 215 Wis.2d 84, 90, 572 N.W.2d

—
= AQNTW 0\“-9&““676496, 497 (Ct.App.1997).

1e jury convieted Wanta on all six counts,
On September 20, 1995, Wanta's new attor-
ney, Epstein, again expressed concern about
Wanta's competency, even though Wanta still
asserted that he was competent. The court
ordered a {ilth competency evaluation. On
October 27, 1995, a competeney hearing was
held and the court admitted the reports of
Doctors Van Rybroek, Friedman and Tref-
fert. No other evidence was presented. On
October 30, 1995, the conrt issued an opinion
concluding that Wanta was competent.

\"\_-‘O._.\\ LY

('&.C. Cevn~

LD Cl the Falls Vignding taxes beeause he was not
Z v
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[4-6] Whether counsel’'s actions consti-
tute ineffective assistance is a mixed question
of law and fact. State ex |eworel. Flores v,
State, 183 Wis.2d 587, 6G0Y, 516 N.W.2d 362,
368-69 (1994) (citing Strickland v. Washing-
fon, 466 U.S. 668, 698, 104 S.Ct. 2052, 80
L.Ed.2d 674 (1984)). The cireuit court’s find-
ings of fact will not be reversed, unless they
are clearly erroneous. State v. Pitsch, 124
Wis.2d 628, 634, 369 N.W.2d 711, 714-15
(1985); § 805.17(2), Stars. However, ulti-
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malely whoether counsel's conduet violat e

- Wanta's right to efToetive assistance of coun-
sel is a legal determination, which this court
~lecides  without  deference o the eireait
~court. State . (Oliver) Jolmson, 133 Wis.2d
207, 216, 395 N.W.2d 176, 181 (1986).

[7.81 Whether a factual hasis exists (or
appointing new connsel is within the disere-
tion of the eireuit comet.  State v. Kazee, 146
Wis.2d 366, 371, 492 N.W.2d 93, ugs (1988). It
is also within the cirenit court’s diseretion to
order restitution.  Stafe o Monosso, 103
“Ni.\‘.:ﬂlf 468, 378, 308 N.W 2 SO1, K9G (',
APp1981). When we review i diseretionary
decision, we examine the record Lo determine

il the eireuit. court logically interpreted the

facts, applied the proper legal standard, and
TTused a demonstrated proecess (o

reach a conelusion that a reasonable judge

could reach. State o Keith, 216 Wis.2d G,

69, 573 N.W.2d 888, 892-93 (CLApp.1997).

rational

Competency.

191 Wanta contends that when a defen-
dant elaims to be competent al the start of
an evidentiary hearing held fo determine his
compeience to stand  (eial, § D71.14(A) (),
STATS.  violates  due and  equal

ewprotection beeause it requires proof by
clear and convineing evidenee that, the delon-
dant is incompetent.  He contends that this
burden of proof, even though it. is allocated (o
the State and not to the defendant, is con-
trary o the holding in Cooper v, Oklahona,
A17 LS, 348, 116 S8 1373, 134 L.15d.2d 498
(1996), hecause it allows defendants who are
more likely than not incompetent, to stand
trial.

I)i'ﬂ{'[ WS

[101 Wanta does not argue that there was
proof” olfered at the February 3rd h nring
which would have supported a linding that he
was more likely than not incompetent, nor
does he contest. that the only evidence ol
fered at the I ehruary 3rd hearing supported

2. Section 971 14(4)(s), Siars,
part:

states i relevang

If the defendant stands mute or claims 10 he
incompetent, the defendant shall be found in-
tompetent unless the state proves by the grear-
er weight of the credible evidence that the
delendant s competent. 1 the  defendam
claims to be competent, the defendant shall be
found competent unless the siage proves by

the cireuit court’s finding of competency.
Therefore, based on his contentions and the
evidence before the court, we interpret, Wan-
ta's challenge o the constitutionality  of
8 OTL14(4)h), NTATS., a8 2 [acial challenge
wherein he sceks to strike down all possible
applications of the statute when defen-
dant’s competeney has been ealled into ques-
tion in the course of a eriminal proceeding,
and the defendant. elaims o he competent,
See Bowen v, Kendricl, 487 U.S. 589, 6oo,
108 5.CL. 2562, 101 L1524 520 (1988). Ina
facial challengre (o the constitutionality of 2
statute, the ehallonger must, establish, he-
yond a reasonable doubt, that there are 1o
possible applications or inferpretations of the
stadute which wonld he constitubional,  {/uit-
ed Stales o Salerno, 481 118, 730, T1H, 107
S.CE 2005, 95 1.15d.2d GOT (1987); State w.
Carpenter, 197 Wis.2d 252, 263, 511 N.w.2d
105, 109 (1995).

[11] Wania's equal protection challenge

requires him to show that those similarly
sitvated are treated dii‘i'mt.-nl.!y.m., Stale v,

Post, 197 Wis2d 279, 318, 541 N.W.2d 115,

128-249 (1995). Generally, the Equal Protee-
tion Clause of the United States Constiln-
tion® prohibits discrimination based on cer-
Lain invidions elassifieations, but it does nol,
i and of ilsell, ereate substantive rights.
Ltz v City of York, 899 1724 255, 265 (3rd
Cir.1990).  The elassification Wanta sets ont,
is nol a suspeet. classification, such as one
based on race, hut rather, it is one which he
contends disfavors defendants in competency
proceedings who maintain they are compe-
tent, as compared with defendants in compe-
teney proceedings who do not.

[12-15] Wanta also contends that, a de-
fendant in a eriminal trial has 2 fundamenial
right not to be tried when incompetent. We
agree. Under Cooper and state statules, a
defendant. eannot. be e nnless he “‘has
sulficient. present, ability 1o consult, with his

evidence that is clear and convincing that the
delendant is incompetent,

3. The Wisconsin Supreme Conrt has applicd the
same - interpretation o the Equal Protection
Chanse found in Article 1. § 1 of the Wisconsin
Constitution as that given 1o the lederal constitu-
tional provision.  Srare 1. P'ost, 197 Wis.2d 279,
318 n. 21, 541 NW.2d 115, 128 n, 21 {1995).
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lawyer with a reasonable degree of rational
understanding ... [and] a rational as well as
factual understanding of the proceedings
against him" ™ Cooper, 517 ULS, at 354, 116
S.CL 1973 (eitations omitted): § 971.13(1),
Stars! While the prohibition against trying
an incompetent defendant is deeply rooted in
our eonmon law  heritage, making compe-
tence to stand trial in a criminal proceeding a
_lagefundamental right requiring due process
protections, it is not the only fundamental
right at issue in a competency proceeding. A
defendant who is adjudicated incompetent to
stand trial may be deprived of his liberty®
A deprivation of liberty for any purpose im-
pinges on a fundamental right.  Post, 197
Wis.2d at 302, 541 N.W.2d at 122 (citations
omitted). Addington v. Texas, 441 U.S. 418,
125, 99 S.CLOIR04, 60 L.Ed.2d 323 (1979).

[161 When a defendant in a competeney
proceeding asserts his fundamental right to
liherty. the trial is te the court. and the State
has the burden of proving incompeteney by
clear and convineing evidence before it ean
deprive a defendant of his liberty.  Seetion
O71LCDM). Stats. By comparison, in a civil
commitment proceeding, one has the right to
a jury (rial and the petitioner bears the

burden of proving by clear and convineing -

evidence all the elements necessary to com-
mitment. Sections 51.20(11) and 51.20(13)(e).
Stats. It is no accident that the burden of
proof required to deny one’s liberty is the
same. The legislative history surrounding
Wisconsin's competency statute shows that in

kb
drafting § 971 14(4)(b), the legislature recog- : : ;
: R F B As a procedural device, the function of the

nized and atiempied to proleet two compet- : i

. . . —— - burden of proof is to: f

ing fundamental rights of a defendiant, which :

are hoth at risk when a defendant’s compe- [gos‘instrnet the lactflinder concerning the i

teney is ealled into question during o eriminal degree of confidence our society thinks [it] !

procecding: (1) the fundamental right, not. to should have in the correctness of lactual it

be proseeuted when incompetent; and (2) the conclusions for a particular type of adjudi- | :
o
;

4. Scction 971.13(1), Swas. states: "No person
who lacks substantial mental capacity to under-
statd the proceedings or assist in his or her own
defense may be tried, convicted or sentenced [or
the commission of an offense so long as the
incapacity endures.”

5. A defendant who is found incompetent may be
involuntarily committed, while he receives treat-
ment and an assessment is made whether his
competeney can be restored. Section 971 14(5),
Siats  This is precisely what happened to Wanta,
And after tweelve months, il a defendant’s compe-

fundamental right not to be deprived of liber-
ty without due |gesprocess of law. Judicial
Council Committee Note, 1987 A.B. 715
Therefore, although we examine
§ 971.14(4)(b) under the striet serutiny stan-
dard Wanta requests, we do so with consider-
ation for hoth fundamental rights. See Doer-
ing v. WEA Ins. Group, 193 Wis.2d 118, 130,
532 N.W.2d 432, 436 (1995); see also Post,
197 Wis.2d at 319, 541 N.W.2d at 129.

[17] There is no fundamental right to
specify the exact procedures which a State
must use during a competency proceeding.
Cooper, 517 U.S. at 355, 116 S.Ct. 1373.
Therefore, it is within a State’s purview lo
establish the specific procedures to be used,
so long as they are “sufficiently protective”
of the right not to be eriminally tried while
incompetent.  Id. at 367-68], 116 S.Ct. 1373.
One such proeedure is the alloeation of the
burden of proof. fd. For example, a State
may presume that a defendant is competent
and require him to prove incompetence by a
preponderance of the evidence. Medina v
California, 505 U.S. 437, 449, 112 S.Ct. 2572,
120 L.Fd.2d 353 (1992). In Cooper, the Su-
preme Court held that a State may not re-
quire a defendant who claims he is incompe-
tent to prove his incompetency by elear and
convineing evidence because to do so would
permit a State to “proceed with a criminal
trial after the defendant has demonstrated
that he is more likely than not incompetent.”
Cooper, 517 U.S. at 355, 116 S.Ct. 1373.

tency has not been restaved, he may be subjected
to a civil commitment proceeding.  Section

971.14(6)(b).

6. “When the defendant claims to be competent,
the state should establish incompetency by clear
and convincing evidence because the determina-
tion affects the defendant’s liberty interests.” Iu-
dicial Council Committee Note, 1987 A.B. 71
(citing § 51.20(13)(e), Stars., and Addiugton v.
Texas, 441 U.S. 418, 99 S.Ct. 1804, 60 L.Ed.2d
323 (1979)).
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cation.” ... The standar serves to alloeate
the risk of error between the litigants and
Lo indicate the relatjve importance -
tached to the ultimate deeision,

Addington, 441 1S, a A28, 9% S.CLo18oq

{quoting 'n. re Winsh ip, 397 1.S. 858, 370, 00

S.CL 1068, 25 L.Ed.2d 368 970) (Marlan, .J.

coneurring)).

Like the statutes at issue in
Medina and Cooper, the Wisconsin compe-
teney statute regulates procedural burdens,

[18,19] If defendant, maintaing he is
incompetent or stands mute, the State bears
the burden of proving competency by the
greater weight of the evidence, and if a de-
fendant maintains he is competent, the State
bears the burden of proving he is incompo-
tent by clear and convineing evidenee, We
note that if the State were to have the hur-
den of proving a defendant, incompetent, hy
only the greator weight of the evidenee,
when he chooses to asserl his fundamental
right to liberty, the risk of depriving a com-
petent defendant. of hig fandamental vight (o
liberty would be inereased. Addington, 441
UK. at 423, 99 S.Ct. 1804 Therefore, for the
class of defendants who are competent. and
assert their fundamental right to liberty, the
burden established hy § 971.14¢1)(b), STATS.,
is clearly constitutional.

Wanta would have us ignore the funda-
mental rights of this class of defendants be-
cause he contends the burden of proofl which
was established specifically to proteet their
fundamental vights unduly inereases the risk
that an incnmpat.(-.n_[._lﬂ,_r,(l(eﬁsm]:u|t, who claims
to be competent will he subject. to eriminal
prosecution.  However, his argument, ignoroes
all of the other protections § D71.14(4)(1),
Stars., provides to an incompetent defen-
dant, such as: (1) the presumption of ineon-
petence if a defendant either stands mute or
asserts his incompetence: (2) the placement.
of the hurden of proof on the State: and 3)
the favorable burden of proof for that. elags of
defendants. e also contends that. in Coo-
per, the court rejectoed the o reument that the
heightened burden of prool was necessary to
avoid the injustice of involuntary  commit-
ment after a finding of incompeteney to stand
trial.  However, in Cooper the court did not.
weigh the fundamental right to liberty of one
who asserts that. right. against the fundamen.

ITORG

cation: and therefore, they

TRIRIN D /Y

Wis. 653 = 4

tal right not to be tried while incmnp('tent,d 7
although it did eite, with approval, Wismn-d’) 9

sin's allocation of the burden of proof (o l.h(‘ﬁu %
State. Cooper, 517 .8, at 362 n. I8 116

S.CL 1374 Therefore, Cooper is not, elisposi- . é
tive of the constitutional issies Wanta raises, j

[201  Notwithstanding ¢ ooper,  we  ae- 2
knowledge the tension within the statute that J
Wanta identifies. However, the clear and &0
convineing” burden  of proof set out in SO
§ 97L14(A)(h), STATS., cannot be examined in &
isolation.  Rather, it is part of a statutory
scheme addressi ng the competeney of defen-
dants in eriminal prosecutions.  The statute
is narrowly tailored to achieve the State's
interest. in prosecuting competent. eriminal
defendants and in restoring the compelency
of those who are incompetent as soon as
practicable, while heing sulficiently protee-
lve of a defendant's fundamental right to
liberly, when he asserts his competeney and
an incompetent.  defendant’s fundinnental
right not to be tried while incompetent.  See
Post, 197 Wis.2d at. 302, 511 N.W.2d at 122:
see also State ex vel. Matalif: . Selrubert, 57
Wis.2d 315, 324, 201 N.W.2d 13, 17 (1973).
Therefore, wo conclude that. Wanta has not,
mel his burden 1o prove heyond a ressona-
Dlegas doubt, that § TL14M4XD), violates of-
ther equal protection or due process,
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Sufficiency of the Evidence.
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Wanta contends that the evidenee was not
sufficient to prove that he: (1) made false
stitements on his {ax returns, and (2) con-
cesled property Lo evade levy for taxes due,

1. False statements on lax returns, O ®@

121} "o support a charge of filing false
income  fax  returns in violation ¢
§ TL8AYI., Srars, the State had {9 prove
that Wanta intended (o report zerd eome
on his tax returns and that, Wanta had in-
come in 1988 and 1989, thereby making the
statements on his tax returns fals

\\)aw QReasi denst
7
W

ey
N

il
the lines for “Fedoeral adjusted
meome™ on his 1983 and 1989 (ax re-
tarns were unresponsive answers on theiy
face, bul were untre only by negative impli-
were not inlen-

a claims that th blank Spaces
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.,U avgument,  Wanta cites United States v. whereby Ullman presented evidence
o Reynolds, M9 F.2d 435 (Tth Cir.1990), and  varions amounts of money were paidA6
0_/@ {nited States oo Borman, 992 F2d 124 (7th to Wanta or on his behall he New
2 Cir1993),  lis reliance on those eases is Republic bank account in Based on
N misplaced.  In Reynolds, the defendant. filed  this evidence, the jury could Tave reasonably
orm 1040EZ and in Borman, the defendant _]E_;gmncluded that Wanta received income in
”_f_:\ filed form 1040A. In each case, the court 1989 and that he failed to report that income
L _D concluded that the statements on the forms¢ on his 1989 state income tax return.
-y l{l)were not false beecause the forms did not !
W require diselosure of the types of income that 0 2. Concealed property.
- Jthe defendants failed to disclose. Therefore, d  [22] The State established that Wanta
1y the charges of filing false income tax returns 2 knew DOR was attempting to find assets
FT)“‘N’(‘ not warranted.  Reynolds, 919 .24 ;i’t.Ungaimt which _to levy and that Wanta at-/
J 437 Borman, 992 F.2d at 126.  Because the Qtempled to conceal such assets from DUR.\(_%
Esiofomi:m[s filed the wrong forms thereby ZTax agent Dennis Wogsland testified that in

O\ tionally false statements. In support of this — much simpler  “specific’ ilems”  method,
-
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v concenlingr certain taxable_Jgrincome, the 41988 he ealled Wanta and also stopped at his
government eould have filed charges of {ax Zhouse to diseuss payment of Wanta's delin-
%__(t'\'nsinn or failure to supply information re- 2quent taxes. Al that time, Wogsland deter-
. Mauired hy law. Regnolds, 919 1.2d at 437, mined that he could not seize Wanta's truck
However, unlike the returns that the defen-{" beeause the truck was registered in the name
dants filed in Reynolds and Borman, the tax |jof his son.
returns that Wanta filed required diselosure <2

—of all income; therefore, his representation }?

Nty Q
LPNS

Shortly after Wogsland’s visit, Wanta be-

: L gan to make purchases in the name of New

that he had no income was false, in violation '2Repuhlic In December 1988, Wanta pur-
: . y

T"—WQ:\\Q\E SN
A NG S2iee]

"y of § TL832)(1., STaTS. hased bedroom furniture from Big Sur wat-
Furthermore, the jury could re:lsonuh!yl erbeds, with a New Republie check and an  ~-«
Q infer that Wanta had reported zero income “invoice made out to New Republic. The

AN attached federal form 868 to the 198% state H Big Sur sales clerk must have been speeifi-
form. and Wanta had typed a “0" on the line geally instructed to show New Republie as the

O “or “Total tax liability for 1988" on the feder- purchaser becanse the check that Wanta

i W al Torm. Wanta and his wife signed both the éuso(l to pay for the furniture did not inchude

(ﬂ ‘%sl:xue and federal forms indieating that the [\Now Republie’s address and the invoice did.
% form and all attachments were “true, correet ' Therefore, argued the State, the clerk could
9 2 and complete.”  Wanta also stated his inten- Ynot have simply copied New Republic’s ad-

- /an his 1988 and 1989 fax retmrns, Wanta=OState presented evidence and argued that the

VR
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¢/ tions on several occasions.  When Ulliman Pdress from the check.  And, in January 1989,
interviewed Wanta in June 1991 about his ~_Wanta purchased the pick-up truck from his

K\ failure to report any income for 1988 and‘<4son using a corporate check. The title and

lk .“J 1989, Wanta told Ullman that the entries on”_registration were placed in the name of New

e, \k

. . . . . . . . I

his tax forms indicated that he had no income  Republic.  Based on this evidence, the jury \ ;é,
' for those years. AL trial, Wanta admitted  could reasonably infer that Wanta knew 2__3‘ i
| the statements he made to Ullman. DOR was searching for leviable assets and i

interest by using New Republic as purchaser
and owner of the property.

(ﬁ Wanta also contends that the State did not that he intended to conceal his ownership
prove that he reccived any income for 1989

| because the State did not present sufficient.
evidence to show that the sum of his ex- _lgVYenue.

g "&T' penses and disbursements exceeded his re- [23-25] Wanta argues that the State did

£ —pomrey

>

ported ineome for the year. However, con-  not establish facts sufficient to warrant venue
—  ~ trary to Wanta’s assertion, the State did not  in Dane County on the charges of concealing
use a “eash expenditure”™ method to prove his — property to avoid levy because it failed to
o5 income in 1989, Instead, the State used a  present evidence that any of the property at
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Cite nx 592 N.W.2d 645 (Wis.App. 1999) N

issue was ever located in Dane  County.
Wanta claims that he raised this issue on his
own inotion belore the eirevil court while he
was represented by counsel,  While a defen-
dant. has a constitutional vight to be repre-
sented at trial, he has no constitutional right
tconcurrent self-representation and repro-
sentation by counsel.  Moore . State, 83
Wis.2d 285, 297-302, 265 N.W.2d 540, 544-47
(1978): see also State v. Debra AL, 188
Wis2d 111, 138, 523 N.W.2d 727, 737 (1994).
Therefore, the circuit court did not errone-
ously exercise its diseretion hy deciding not
to consider Wanla's pro se objection beeause
he was represented in the proceedings by
counsel,  See Moore, 83 Wis2d at 301-02,
260 N.W.2d at 546-47.  However, Wanla
vould have broughl his coneerns about, venue
and  the  charges  bhrought

pursuant.  to

§ TLSA2UDLYY., Stats., to the attention of

cireuit court through counsel.  Because he

did not do so, he has waived the appeal of

this issue. See Dolan . State, 48 Wis.2d 696,
703, 180 N.W.2d 623, 620 (1970),
&

Tury Instructions. ,( .?

At the cireuit court’s jury instruction con-
ference, Wanta failed to request jury instroe-
dons beyond those submitted by the State
il the court.  Additionally, he did not. ob-
icet to the State's proposed instructions.
Therefore, we conclude Wanta has waived
‘he appeal of [swthis issue.  Stale w Schu-
macher, 144 Wis2d 388, 400, 124 N.W.2d
V72, 6RO (1988),

[nefTective Assistance of Counsel.

The right to effective assistance of counsel
stems from the Sixth Amendment to the
United States Constitution and Article 1,
section 7 of the Wisconsin Constitution,
vhich guarantee a eriminal defendant. a fair
rial. See Strickland, 166 118, at 684-86, 104
3.CL. 2062; State v. Sanchez, 201 Wis 2d 219,
127-28, 518 N.W.2d 69, 72-73 (1996),  The
est. for ineffective assistance of connsel has
wo prongs: (1) a demonstration that coun-
iel's performance was deficient, and (2) a
lemonstration that the deficient performance
wejudiced the defendant.  Strickland, 466
J.S. at 687, 104 S.Ct. 2052, A defendant has
he burden of proof on hoth components of
he test.  [d. at 688, 104 S.Ct. 2052,

\)ff\\f& A N \ﬂqa\ Cnsut\\fﬂ\ Pr’?pﬁlwe& o
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126-28] To prove deficient performance,
a defendant must establish that his or her
counsel “made errors so serious thal. counsel
was nol functioning as the ‘counsel’ guaran-
teed  the defendant. by the Sixth Amend-
ment.”  State v, (Edward) Johnson, 153
Wis.2d 121, 127, 419 N.W.2d 845, 847 (1990)
(ciling Strickland, 466 11.8. at 687, 104 S.Ct.
2002). A defendant must also overcome a
strong presumption that his or her counsel
acled reasonably within professional norms.
Id. To satisfy the prejudice prong, a defen-
dant. usually must show that. eounsel's errors
were serious enough to render the resulling
conviction unreliable.  Strickland, 466 11.S.
al 687, 104 S.CL 2052,

1291 Wanta arpgues that. Chavez was inef-
feetive in: (1) failing to present a defense;
(2) failing to renew the competeney issue;
andd (3) [ailing to renew his motion to with-
draw.  Contrary to Wanla's assertion, this
ease does not present. complex tax issues.
Rather, it | zpaeldresses factual issues such as
whether Wanta infentionally evaded paying

3 .l"_“. taxes.  In regard to the issue of intent,
and based on Wanta's testimony that he did
not. think he had any taxable income, Chavez
argued thal. Wanta did not. intentionally file a
false return under § TLRU2)INL., STATS.
Additionally, Chavez explained that he did
not present the defenses that no taxes were
due beeause Wanta was not. o Wisconsin resi-
dent. and beeanse the money he spent. was
oblained from loans, as those defenses were
nol supported by credible oddenee.  This
was a strategic decision, not indfTective assis-
tance, as Wanta suggests,  Cf Rlate v Fel-
ton, 110 Wis.2d 485, 329 N.W.2d\161 (1983)

cide ease beeause he was unawnre o
i),

130,311 Additionally, Chavez was not. in-
effeetive in failing to rovisit. the competeney
issue after the eireuit court found Wanta
compefent to stand trial in February 1995.
The record reveals no new evidenee coneern-
ing Wanta's competence between Febroary
and the trial.  Therefore, Chavez had no
reason to doubt the most reeent competeney
determination and absent. reasonable doubt,
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ne was not required to agam raise the Issue
of Wanta's competeney. See (Oliver) John-
son, 133 Wis2d at 219-20, 395 N.W.2d at
1R2.  Finally, Chavez was not ineffective in
failing to renew his motion to withdraw. If
substitute  counsel  beeame  available, the
court, said it would reconsider its decision;
however, the record does not rellect that
substitute counsel was cver available in a
timely fashion that would have obviated the
need for further delays.

Given the limits Chavez described as hav-
ing been placed on him due to Wanta’s pro-
posed defense, incotfsistentsy testimony, and
fathore to cooperate in developing credible
\ evidence, Chavez demonstrated representa-

tion was reasonable and within professional
norms. e adequately developed the most
prudent defenses and did not continue to
aise previously denied motions when eirenm-
stances underlying the denials had not
changed.  Therefore, his performance was

-
e not defective.

~—— o
Substitution of Counsel.

{32,331 The Sixth Amendment. guaran-

{tt‘e of assistance of counsel includes a quali-
j’ fied right to representation by counsel of
the accused’'s choice. Stafe v. Miller, 160
Wis.2d 646, 632, 467 N.W.2d 118, 119 (1991).
Wanta econtends that he was uneonstitution-

ally denied his choice of counsel when the
cirenit eourt denied Chavez's June 22, 1994
motion to withdraw, Chavez's May 2, 1995
motion to withdraw, and Epstein’s May 2,

1995 motion for substitution and adjourn-
? ment.  In evalnating whether the eireuit
court. properly  denied these motions for
withdrawal and substitution of counsel, we
address three considerations: (1) the ade-
quacy of the court’'s inquiry into a defen-

CB dant’s complaint; (2) the timeliness of the
motion: and (3} whether the alleged conflict
hetween a defendant and his attorney was

so preat that it likely resulted in a total lack
of communieation that prevented an ade-
quate defense and frustrated a [air presen-

tation of the case. Stale wo 146

Lomar,

Wis.2d 356, 359, 432 N.W.2d 8, 90 (1988).

M [31-371 With regard to the first consider-
ation, there may be instances in which a
\ VQ-('UHIT may make a deeision without a full

inquiry into a defendant’s reasons for re-

o~

QUEeSTINE a cnange ol Counsel. Q. dL oul, 454
N.W.2d at 91. - If a defendant repeatedly
makes such requests |zawithout presenting
evidence of the attorney’s incompetency or of
conflict, the cireuit court may summarily con-
clude, without a full inquiry, that the request
is merely a ploy to disrupt the trial process.
Id. With regard to the third consideration, to
warrant. substitution of appointed counsel, a
defendant must show good cause, such as
conflict of interest, a complete breakdown in
cominunication or an irreconcilable conflict
which leads to an apparvently unjust verdict.
State v. Robinson, 145 Wis.2d 273, 279, 426
N.W.2d 606, 609 (1988). Mere disagreement
over trial strategy does not constitute good
cause to require the court to permit an ap-
pointed attorney to withdraw. J7d. at 278,
426 N.W.2d at 609. In addition, the right to
counsel cannot be manipulated in order to
obstruct the processing of a case by the
courts or to interfere with the administration
of justice. State v. Cliflon, 150 Wis.2d 673,
684, 443 N.W.2d 26, 30 (Ct.App.1989).

[38,39] When deciding whether to grant
or deny a request for substitution with the
associated request for continuance, the eir-
cuit court must balance a defendant's consti-
tutional right to counsel of choice against the
societal interest in prompt and efficient ad-
ministration of justice. Lomax, 146 Wis.2d
at 360, 432 N.W.2d at 91. Several factors
assist in balancing the relevant interests: the
length of delay requested; whether there is
competent counsel presently available to try
the ease; whether other continuances have
been requested and received by the defen-
dant; the convenience or inconvenience to
the parties, witnesses and the court; whether
the delay seems to be for legitimate reasons
or whether its purpose is dilatory. [d.

{401 In denying Chavez's June 1994 re-
quest to withdraw as counsel, the court con-
sidered Chavez's stated reasons, as well as
Wanta's flaim to have private connjel,zo
even thbugh none appeared at the hearing.
The ghurt also considered the fact that Cha-
vez/was available and prepared to try the
cabe. Therefore, the court’s conclusion that
nder the circumstances it would consider a
motion for withdrawal and substitution only
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if the Public Defender's office found new
counsel for Wanta was not clearly erroncons.

(411 In May 1995, Chavez again moved to
withdraw, alleging the same conflicls as
those in his carlier motion, and Attorney
Epstein moved to be substituted, conditioned
upon adjourmment. of trial.  The eourt denied
both mations, noting the histor v oof delay in
the ecase, the nonmandatory nature of the
request. for withdrawal, Wanta's piior, un-
founded claims that he had seeured alterna-
tive counsel, and the proximity to trial.
Based on the history of the case and the faet,
that Wanta's position was adequately  ad-
dressed by his affidavit attached to the mo-
tion to adjourn and by Epstein's comments at
the hearing, the court properly exercised its
discretion when it denied the motions for
withdrawal and substitution.

Restitution.

1421 The validity and reasonableness of —
restitition is measured hy how well it serves
to effectuate the State's objectives.  Monos-
so, 103 Wis.2d at 378, 308 N.W.2d at Sui;.
Such objectives include rehabilitation, protee-
tion of the public, and making the vietim
whole. Id.; State v. Heyn, 155 Wis2d 621,
629, 456 N.W.2d 157, 160 (1990). With re-
gard o delinquent taxes, a person found
guilty of tax evasion may be assessed a pen-
alty in an amount equal to 100% of the entire
underpayment.  Section 71.83(1)h)1., Srars,
Payments made by z_lJi;_-,(]t‘f.('n(I:ln!. as resti-
tution or atherwise, are first. applied to penal-
ties. Scetion 71.74(15), StaTs.

1131 Based on the applicable statutoes and
principles underlying restitution, the courl
property applied Wanta's $14,129 payment Lo
the civil fraud penalty. DOR was authorized
to  assess  such a penalty . under
§ TL83(1)D)1., Stats, and it properly ap-
plied the payment to the penalty instead of
the principal amount of the tax, pursuant (o
§ TLT4(15), Stats.  In addition,
ment of a penalty, although not necessary to
make a vietim whole, furthers the objectives
of rehabilitation and protection of the publie
by forcing a defendant to take ) responsibility
for his actions. Therefore, the cireuit court

the assess-

T Petition lor Review denied.
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did not err when it ordered restitution of
$14,128.10, the amount still owed after sub-
tracting the $14,129 payment made by Wan-
fa.

CONCLUSION

For the lorgoing reasons, we conchude {hat
Wanta's convictions were hased on constitu-

tional statutes, eredible evideneo, propoer per- \ )

formance of defense counsel and reasonable

decisions of the cireuit cour. \
Judgment and orders allirmed. - ([
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